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by demurrer (Leggate v. Moulton, 115 Mass. 552), or by plea in 
abatement, or the death may be taken advantage of at the trial 
■without a plea : Baltimore, $c., Railroad Co. v. Ritchie, 31 Md. 
191. An answer by a defendant, setting up that he is dead, is 
inconsistent, for the fact that he has put in an answer proves that 
he is alive ; such an answer therefore is bad on demurrer : Freeman 
v. Frank, 10 Abb. Pr. 370. 

John D. Lawson. 

St. Louis, Mo. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Illinois. 
BARCLAY v. SMITH. 

A certificate of membership in a corporation formed for the purpose uf maintain- 
ing a commercial exchange, and from which the member derives no pecuniary profit, 
but only the advantage resulting from the right to transact business in its rooms, is 
not property which is liable to be subjected by creditor's bill to the payment of the 
member's debts. 

A creditor's bill was filed to subject a certificate of membership in the Chicago 
Board of Trade to the member's debts and to restrain him from transferring it. It 
appeared that the certificate was transferable to any person eligible to membership 
who might be approved by the directors and that it had a market value of $4000, 
but that it did not entitle the member to any pecuniary profit or dividend, but only 
to the commercial advantage resulting from his position and privileges as a member 
of the corporation: Held (reversing the judgment of the court below, reported 21 
Am. Law Reg. 408), that the bill could not be sustained. 

Appeal from the First District. 

This was a creditor's bill, filed in the Supreme Court of Cook 
county, against the debtor and the Board of Trade of Chicago for 
discovery as to the nature and value of the debtor's certificate of 
membership in the board, and for an injunction to restrain the 
transfer of such certificate. That court sustained the bill and 
entered a decree requiring the debtor to execute an assignment 
of the certificate to a receiver, and "enjoining him from otherwise 
disposing of it. The opinion is fully reported in 21 Am. Law 
Reg. 408. This decree was affirmed by the appellate court of the 
First District, whereupon the present appeal was taken. 

The opinion of the court was delivered by 

Craig, J. — There is but one question presented by the record 
and that is whether a certificate of membership in the Board of 
Trade of the City of Chicago is property which is liable to be sub- 
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jected to the payment of the debts of the holder by legal proceed- 
ings. The Board of Trade of Chicago is a corporation created by 
a special act of the legislature of the state, with power to sue and 
be sued, to purchase and hold property not to exceed at any time 
$200,000. The objects of the corporation, as declared by the 
charter and by-laws, are " to maintain a commercial exchange ; to 
promote uniformity in the customs and usages of merchants ; to 
inculcate principles of justice and equity in trade ; to facilitate the 
speedy adjustment of business disputes ; to acquire and to dissemi- 
nate valuable commercial and economic information ; and generally, 
to secure to its members the benefits of co-operation in the further- 
ance of their legitimate pursuits." 

By the twelfth section of the charter the corporation is prohibited 
from transacting any business excepting such as is usual in the 
management of boards of trade or chambers of commerce. No 
dividends whatever are made among the members of the corporation. 
No person can become a member unless he receives the votes of 
not less than ten of the board of directors. A certificate of mem- 
bership is transferable in the books of the association to any person 
eligible to membership who may be approved by the board of 
directors after due notice. The corporation has power to make 
by-laws for the management of its business and the mode in which 
it shall be transacted. Under the by-laws the board of directors 
are required to provide necessary rooms and offices for the purposes 
of the association, which shall be kept open on all business days 
during certain hours for the admission of the members. 

From an examination of the charter and by-laws of the corpora- 
tion it is apparent that no member receives any pecuniary profit 
from the corporation or from its capital or revenue except such 
advantage in the way of trade as he may derive from the mere 
privilege of being a member and from being admitted to transact 
business in the rooms of the board. If dividends were authorized 
to be declared among the members as stockholders, of the earnings 
or accumulations of money or property, there might be some ground 
for holding that a certificate of membership was property and liable 
to be taken for the debts of the members, but such is not the case. 
However much money or property may be accumulated by the 
board it is powerless to declare a dividend among its members. 

When the nature and object of a certificate of membership is 
understood, can it upon any reasonable principle be said to be 
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property ? In Bouvier's Law Dictionary the author, under the 
head of " Property," gives a definition as follows : " The right and 
interest which a man has in lands and chattels to the exclusion of 
others." The author also announces the rule that "property con- 
sidered as an exclusive right to things contains not only the 
right to use those things, but a right to dispose of them as 
the owner may desire."- The certificate of membership is neither 
lands nor chattels, nor can a member dispose of his membership 
as he pleases. A sale can only be made to such person as the 
board, through its directors, may determine. If then, a certificate 
of membership is property, it does not fall within the definition 
given, nor do we know of any definition of property within 
which it would fall. It may be said that a certificate of mem- 
bership has a large value and hence ought to be regarded as 
property. It is true that the board requires a person who becomes 
a member to pay an initiation fee of $5000, and the evidence shows 
that a certificate of membership is regarded in the market as worth 
$4000, but this does not change the character of the right. A 
church organized under our statute may own property for the uses 
and privileges of its members worth as much as the property pos- 
sessed by the Board of Trade, and the right of a member to attend 
the meetings of the church and occupy a pew may be regarded as 
a high and valuable right, and yet the right of membership has 
never been regarded as property which may be subjected to the 
payment of the debts of a member. The same may be also said 
in regard to the membership in a Masonic lodge or a social club, 
and various other organizations of a similar character. There may 
be, and doubtless are, many privileges which a man may possess 
that are valuable to him which do not fall within the definition of 
property and which may be enjoyed but cannot be subjected to the 
payment of debts. A liquor dealer may be licensed to sell liquors 
at a oertain place for a certain time, for which privilege he is 
required to pay $1000 per annum. That privilege is worth to him 
much more than he is required to pay. But is that privilege pro- 
perty which may be sold on execution or reached by a creditor's 
bill for the payment of debts ? We have never so understood the 
law. A peddler or an auctioneer may be licensed to carry on his 
vocation within a certain district, for which they may pay a stipu- 
lated sum of money, the profits arising from the privilege of 
exercising the right may be much larger than can be earned by a 
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person exercising the right to transact business on the floor of the 
Board of Trade, and yet we have never understood that such a 
privilege was liable to be seized and sold in satisfaction of debts. 
The attorney and physician are licensed to practice their profes- 
sions ; it costs money to obtain such a privilege ; it may be, and is 
a valuable right, and yet such a right can not be taken by a creditor's 
bill and sold in satisfaction of a debt. The same may be said in 
regard to various other privileges which may be and often are con- 
ferred upon persons in the different pursuits of life. 

A certificate of membership in the Board of Trade of Chicago 
empowers the person who is admitted as a member to attend the 
meetings of the board and deal in the various products of the 
country. 

This right to appear at a certain place and transact certain busi- 
ness, in our judgment, is not property, but it is a mere privilege 
conferred upon the member which cannot be reached and sold by the 
process of courts. It is a right which may be regarded as valuable, 
but which can not be diverted or destroyed except by the board 
itself for a failure of the member to conform to the rules and 
regulations of the association. This view is in harmony with the 
rule announced by the Supreme Court of the state of Pennsylvania 
where a similar question arose : Thompson v. Adams, 93 Penn. 
St. 55; Paneoast v. Gowen, Id. 66. 

We have been referred to some cases which seemed to hold a 
different view, but without entering upon a review of the cases cited, 
we do not think they establish the correct rule and we are not 
inclined to follow them. 

The judgment of the Appellate Court will be reversed and the 
cause remanded. 

Reversed and remanded. 

We took occasion when the principal the learned judge who first decided the 

case was decided in the Superior Court case was right ; and of this opinion was 

of Cook county, Illinois, to comment the intermediate Appellate Court. An 

upon that decision (21 Am. Law attentive perusal of the opinion in the 

Reg. 413) ; and, though coming to principal case has not changed our 

the examination of the case with the views. 

opinion that the decision was erroneous, The only cases deciding the exact 

a careful examination of the opinion point involved in Barclay v. Smith, that 

then rendered, and of the authorities have come to our notice since the note 

therein cited, as well as the others referred above referred to was written, are In re 

to in our note, convinced us that our Werder, 15 Fed. Rep. 789, decided by 

previous opinion was incorrect, and that the United States Circuit Court of New 
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Jersey, March 28th 1883 ; and Powell v. 
Waldron, 89 N. Y. 328, in both of which 
a conclusion opposite to that of the prin- 
cipal case is arrived at. The point in- 
volved is of sufficient importance to 
warrant further consideration, and with- 
out going over the ground covered by 
our previous note upon this case, it will 
perhaps be profitable to endeavor to get 
a clearer idea of what is the legal defini- 
tion of property. 

Mr. Webster defines property as " the 
exclusive right of possessing, enjoying 
and disposing of a thing; ownership." 

Mr. Burrill thus defines it: "That 
which is proper or peculiar to one ', that 
which belongs to one ; that which is one's 
own ; that to which one has an unre- 
stricted and exclusive right, including 
all that is one's own, whether corporeal 
or incorporeal. Property in this sense 
denotes the things themselves which are 
the subjects of right, as in the expressions 
' real property,' ' personal property.' 

The right by virtue of which a 
thing belongs to one or is one's own ; 
ownership ; dominion ; the unrestricted 
and exclusive right to a thing ; the right 
to dispose of the substance of a thing in 
every legal way ; to possess it, to use it, 
and to exclude every one else from inter- 
fering with it. The exclusive right of 
using and disposing of a subject as one's 
own." This definition is adopted by 
Mr. Worcester. 

Mr. Bouvier defines property as ' ' the 
right and interest which a man has in 
lands and chattels, to the exclusion of 
others." 

Blackstone says that the right of pro- 
perty " consists of the free use, enjoyment 
and disposal of all his acquisitions, with- 
out any control or diminution, save only 
by the laws of the land." 1 Bl. Com. 
138. Again, he defines it as " that sole 
and despotic dominion which one man 
claims and exercises over the external 
things of the world, in total exclusion 
of the right of any other individual in 
the universe :" Book II., p. 2. Again 



on page 15 of Book II., he says that " the 
objects of dominion or property are 
things, as contradistinguished from per- 
sons, and things are by the law of Eng- 
land, distributed into two kinds : things 
real and things personal." 

In Jacob's Law Dictionary we find 
property defined as : " the highest right a 
man can have to anything ; being used 
for that right which one hath to lands or 
tenements, goods or chattels, which no 
way depend on another man's curtesy." 
This definition was adopted in Stief v. 
Hart, 1 N. Y. 24. 

In Rutherford's Institutes, p. 20, the 
right of property is defined as follows : 
"Our right to things is either such an 
one as is common to us with all mankind, 
or such an one as is peculiar to ourselves. 
Some things belong to us, because they 
belong to the species in general, and to 
us among the rest. Other things belong to 
us by such a right as excludes all the rest 
of the species from having anything at 
all to do with them. Such an exclusive 
right to things is called property. Where 
things are thus fully our own, or where 
all others are excluded from meddling 
with them, or from interfering in any 
manner about them, it is plain that no 
person, besides the proprietor, who has 
this exclusive right, can have any claim 
either to use them, or to hinder him from 
disposing of them as he pleases. So that 
property, considered as an exclusive right 
to p things, contains not only a right 
to use those things, but a right to dis- 
pose of them either by exchanging them 
for other things or by giving them away 
to any other person without any valuable 
consideration in return, or even of throw- 
ing them away, which is usually called 
relinquishing them." 

Mr. Austin, in his Lectures on Juris- 
prudence, sect. 515, defines ownership 
or property as " the right to use or deal 
with some given subject- in a manner or 
to an extent which, though not unlimited, 
is indefinite." 

Definitions substantially the same as 
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those above quoted have been adopted in 
Jones v. Vanzandt, 4 McLean C. C. 603 ; 
Wynehamer v. People, 13 N. Y. .397; 
Ayers v. Lawrence, 59 Id. 198 ; Dow v. 
Gould, 31 Cal. 637 ; Toledo Bank v. 
Bond, 1 Ohio St. 662 ; Dorman v. State, 
34 Ala. 239 ; Stevens v. State, 2 Ark. 
299 ; Bruch v. Carter, 32 N. J. Law 
561 ; Law of Burial, 4 Bradf. Sur. 516. 
Authorities giving substantially the 
same definition of the right of property, 
might easily be multiplied, but the cases 
and authors above cited will suffice. 

From the above-quoted definitions, it 
will be apparent that the term property, 
although frequently applied to the thing 
owned, in strictness means only the 
rights of the owner in relation to it. See 
Dorman v. State, supra. This doctrine 
was well stated by Mulkey, J., in de- 
livering the opinion of the court in Rig- 
ney v. Chicago, 102 111. 64, 77 : "Pro- 
perty, in its appropriate sense, means 
that dominion or indefinite right of user 
and disposition which one may lawfully 
exercise over particular things or sub- 
jects, and generally to the exclusion of 
all others ; * * * yet the term is often 
used to indicate the res or subject of 
the property, rather than the property 
itself." 

With respect to the objects of this 
right the authorities are not so clear. 
Blackstone, in the quotation made above, 
says, that the objects of dominion or pro- 
perty are things as contradistinguished 
from persons, and that things are dis- 
tributed into two kinds, things real and 
things personal. With respect to most 
things claimed as the objects of the exer- 
cise of this right of property, there can 
be no doubt. With the continued ad- 
vance in the arts and sciences, and in the 
refinements and subtleties of civilization, 
the limits of the class of things constitu- 
ting the objects of property must con- 
tinually enlarge. A few cases may 
profitably be examined in this connection. 
In Caro v. Railroad Co., 19 Am. Law 
Reg. (N. S.) 384, Spbik, J., referring 



to the taking of property for the public 
use, said : " The term ' property' is of 
the largest import and embraces every 
mode in which it may be applied to pub- 
lic use, and extends to every species of 
valuable right and interest, and includes 
real and personal property, easements, 
franchises and incorporeal heredita- 
ments." 

In People v. Cadman, 57 Cal. 562, it 
was held that the right to take and pros- 
ecute an appeal is property within the 
meaning of sect. 519 of the Penal Code ; 
and that a threat made for the purpose 
of inducing an appellant to dismiss an 
appeal is a threat made with intent to 
extort property from another. 

In Carlton v. Carlton, 72 Me. 116, 
Walton, J., justly observed that the 
word ' ' property' ' in its broadest sense 
includes everything which goes to make 
up one's wealth or estate. 

In the Matter of the widening of Beek- 
man Street, 4 Bradf. Sur. 503, it was 
considered that the right to the mere re- 
pose of a grave, although intangible or 
invisible, was quasi property. 

The cases cited in the note to Smith v. 
Barclay, 21 Am. Law Reg. (N. S.) 
408, et seq., may be profitably read in 
this connection. The cases of Pancoast 
v. Gowen, and 7'hompson v. Adams, cited 
by the court in the principal case, will 
there be found commented upon and 
distinguished. It is unnecessary here 
to repeat what was there said upon this 
subject. 

Let us now examine the definition of 
the term "privilege" : 

" Privilege is either personal or real : 
a personal privilege is that which is 
granted to any person, either against or 
beside the course of the common law. 
A privilege real is that which is granted 
to a place." Cowell's Interpreter. 

Privilegium est beneficium personale, et 
extinguitur aim persona. A privilege is 
a personal benefit, and is extinguished 
with the person : Sex v. Hanger, 3 
Bulst. 8. 
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Mackeldy, sects. 188, 189, defines 
privilegium as every privilege granted by 
law in derogation of common right. 

Mr. Bun-ill, in his Law Dictionary, 
thus defines " privilege :" " An exemp- 
tion or immunity from some general duty 
or burden ; a right peculiar to some indi- 
vidual or body. According to its ety- 
mology — a law, or provision or excep- 
tion of law in favor of an individual 
{quasi priva, or privata lex) ; a peculiar 
right or favor granted by law, contrary 
to the common rule." 

"With reference to privilege, Mr. Bou- 
vier, in his Law Dictionary, says : " This 
word, taken in its active sense, is a par- 
ticular law or a particular disposition 
of the law, which grants certain special 
prerogatives to some persons, contrary 
to common right. In its passive sense, 
it is the same prerogative granted by 
the same particular law. ' ' 

The term " privilege" includes, in its 
ordinary definition an exemption from 
such burthens as others are subjected to, 
as the privilege of being exempt from 
arrest, or from taxation : State v. Betts, 
24 N. J. L. 557. 

The word " privilege" may be defined 
as a right peculiar to an individual or 
body: Ripley \. Knight, 123 Mass. 519. 
This case arose under a statute granting 
the "privilege of the shores." 

A privilege is a right or franchise cre- 
ated by legislative grant that cannot be 
exercised by any citizen without some 
statutory provision conferring upon some 
one or more individuals the right of 
doing some particular thing : Languille 
v. The State, 4 Tex. App. 317. 

A privilege is a right or immunity by 
way of exemption from the general law: 
Louisville, tfc, Railroad Co. v. Gaines, 
3 Fed. Rep. 278. 

In Mayor, frc, v. Guest, 3 Head. 
414, in construing a constitutional pro- 
vision authorizing the taxation of mer- 
chants, peddlers and privileges, privilege 
was thus defined : ' ' The exercise of an 
occupation or business, which requires a 
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license from some proper authority, des- 
ignated by general law, and not open to 
alloranyone, without such license." See 
also, Lawyers' Tax Cases, 8 Heisk. 649. 

With reference to the opinion in the 
principal case, it may be observed that 
the facts of the case are not stated by the 
court so fully as a good understanding of 
the case would seem to require ; and 
reference is made to the report of the 
case on page 408 of vol. 21, N. S., of 
this journal, for a more satisfactory 
statement, where the rules of the Board 
of Trade and the form of certificates of 
membership and assignments thereof are 
given in full. 

With reference to the fact that no 
dividends are made to the members, 
which seems to have had considerable 
weight with the court, we are unable to 
understand how that fact has any con- 
trolling influence upon the case. Al- 
though dividends are the object usually 
aimed at in the organization of corpora- 
tions, we can easily understand how 
shares of stock on which no money divi- 
dends are payable or even contemplated 
might from a variety of other reasons be 
very desirable and of a high pecuniary 
value, and we know of no case making 
the payment of dividends necessary, in 
order that such share of stock should be 
considered property. The shares of stock 
issued by the Chicago Law Institute, to 
its members, afford a familiar example 
of stock on which no dividends are pay- 
able, and notwithstanding no dividends 
are ever payable, we do not think any 
one will claim that such shares are not 
property. The certificate of mem- 
bership in the Chicago Board of Trade 
is really a certificate of stock, though 
called by another name, and the fact 
that no dividends are contemplated ought 
not to be conclusive upon the question. 

With reference to the definition of pro- 
perty, quoted by the court, as well as 
most of the other definitions herein quoted, 
while it is true that ordinarily the right 
of property involves not only an exclu- 
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sive right, but also the right of disposi- 
tion as the owner may desire, there are 
many sorts of property clogged with 
conditions and limitations which prevent 
its disposition in accordance with the 
desire of the owner. The ease of estates 
tail before Taltarum's Case is a familiar 
example, and it would be easy to mul- 
tiply examples. In this case there is a 
modified power of disposal sufficient to 
bring the case within a correct definition ; 
and the right of each member is certainly 
absolutely exclusive so long as he retains 
his membership. 

The statement that the membership is 
neither lands nor chattels, begs the entire 
question. It would be equally argumen- 
tative to allege that it is personal pro- 
perty. 

The illustrations given by the court of 
church memberships, memberships in 
,masonic lodges, &c., are not relevant to 



the question under discussion, inasmuch 
as they are never transferable and have 
no market value. 

The memberships in question are 
transferable and have a market value. 
The membership in question is not a 
mere privilege, because it is not only 
transferable, but is not absolutely ter- 
minated by the death of the member, 
it being expressly provided by the rules 
of the board that the membership of 
a deceased member shall be trans- 
ferred by his legal representative. A 
mere privilege is a personal benefit and 
is extinguished with the person : Rex v. 
Hanger, 3 Bulst. 8. 

All things considered the decision in 
the principal case is eminently unsatis- 
factory, and in our judgment has no solid 
foundation either in reason or authority. 
Marshall D. Ewell. 

Chicago. 



Court of Appeals of the State of Kentucky. 
COMMONWEALTH v. WHIPS. 

An act authorizing an individual to dispose of his property by lottery, notwith- 
standing a general statute prohibiting, under penalty, the holding of such a lottery, 
is not a violation of the provision of the Bill of Rights that no man is entitled to 
exclusive public emoluments or privileges, but in consideration of public services. 

The word "privilege" in the Bill of Bights means a public privilege and not a 
mere privilege for the exercise of a private right, and, therefore, a grant to a person 
of a special privilege, with reference to his own property, and which works no injury 
to others, is not unconstitutional. 

Appeal from the Jefferson county Circuit Court. 

This was an appeal from a judgment dismissing an indictment 
by which the defendant was charged with promoting a lottery in 
violation of a general law of the Commonwealth of Kentucky. The 
facts are sufficiently stated in the opinion. 

P. W. Hardin, Attorney-General, for appellant. 

I. $ J. Caldwell £ Winston and B. F. Camp, for appellee. 



